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PER CURI AM *

Noe Ni no-Jaram |l o appeals his guilty-plea conviction and
sentence for violating 8 U.S.C. § 1326(a) and (b)(2) by being
found in the United States w thout perm ssion, follow ng

deportation. Citing Apprendi v. New Jersey, 530 U S. 466 (2000),

Ni no-Jaram |1 o chall enges as unconstitutional 8 1326(b)’s
treatnment of prior felony and aggravated fel ony convictions as
sentencing factors rather than elenents of the offense. N no-

Jaram |l o’ s constitutional challenge is foreclosed by

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough Nino-Jaram |l o contends that Al nendarez-Torres was

incorrectly decided and that a majority of the Suprene Court

woul d overrul e Al nendarez-Torres in |ight of Apprendi, we have

repeatedly rejected such argunents on the basis that

Al nendarez-Torres renmains binding. See United States v.

Garza-lLopez, 410 F.3d 268, 276 (5th Gr.), cert. denied, 126

S. . 298 (2005). N no-Jaramllo properly concedes that his

argunent is foreclosed in light of Al nendarez-Torres and circuit

precedent, but he raises it here to preserve it for further
revi ew.

For the first tinme on appeal, N no-Jaram |l o argues that the
district court erred by enhancing his sentence pursuant to
8§ 2L1.2(b)(1)(A)(ii)(2004) based on its determ nation that his
1991 conviction under Tex. PeENaL cobE § 21.11(a) for indecency with
a child was a crinme of violence. A “crinme of violence” for
pur poses of 8§ 2L1.2(b)(1)(A)(ii) is defined to include “sexual
abuse of a mnor.” See § 2L1.2, comment. (n.1(B)(iii)).
However, Nino-Jaram |l o argues that his conviction under
§ 21.11(a) did not constitute “sexual abuse of a m nor,” because
the victimof an offense under § 21.11(a) can be as old as a day
under seventeen and such an individual would not fall under the
generic, contenporary neaning of the termmnor as it is used in
the vast majority of statutes proscribing sexual activity with or

agai nst persons bel ow a certain age.
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In United States v. Zaval a-Sustaita, 214 F.3d 601, 604 (5th
Cir. 2000), this court held that the victimof a § 21.11(a)(2)
of fense, ““a child younger than 17 years,’” is clearly a
““mnor.”” It also held that a violation of § 21.11(a)(2) was
“sexual abuse of a mnor” as that termis used in its “ordinary,
contenporary, [and] commobn” neaning. |d. at 604-05. Although it

is uncl ear whether Ni no-Jaram |l o was convi cted under

§ 21.11(a)(1) or (2) and the Zaval a-Sustaita court reviewed an

enhancenent i nposed under a previous version of 8§ 2L1.2, its
reasoning is dispositive in this case. N no-Jaramll|lo has not

shown error, plain or otherwse. United States v. Cotton, 535

U S. 625, 631-32 (2002).

The judgnent of the district court is AFFI RMED



